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I OVERVIEW OF 2008/2009 M&A ACTIVITY

The growth of  M&A activity remained relatively strong in Luxembourg in 2008 and 

case.
As a result, Luxembourg M&A activity declined to some extent, mainly due to the 

advantage of  this sceptical period and has achieved good results so far.
Luxembourg is the largest investment funds centre in Europe and the world’s 

leading hub for global fund distribution, therefore, the investment funds industry 

infrastructure funds and sovereign wealth funds joining the traditional real estate, private 

After SICAR1 and securitisation vehicles, the launching of  SIFs2 and SPFs3 in 2007 

economy.

1  Société d’investissement en capital à risque.
2  Specialised Investment Fund.
3  Société gestion de patrimoine familial.

Chapter 37
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The most common distressed investment is the purchase of  debt securities issued by 

Investment funds, after effecting appropriate reorganisation of  the distressed company 

earnings caused by the current economic environment there.
In addition to the distressed investments, as there are relatively few M&A deals 

strong balance sheets and little debt.
Apart from the activities in the investment funds industry, some M&A transactions 

One of  the hot topics in Luxembourg, as will be discussed infra in detail, is the 

their activities, and to alter any reorganisation, merger, acquisition, reverse acquisitions 
to be less exposed to the effects of  the crisis.

II  GENERAL INTRODUCTION TO THE LEGISLATIVE M&A 
FRAMEWORK

mergers (‘the Merger Law’), which was published in the Memorial on 29 June 2009. The 
Merger Law, in addition to its implementation of  several provisions of  EU directives, 

The main aspects of  the Merger Law are the following:
a

statement of  contribution value shall be published within one month after the 
effective date of  the contribution.

b  Under certain conditions, the Merger Law introduces the possibility for a company 
to acquire its own shares, either itself  or through a person acting in its own name 
but on the company’s behalf, provided that prior authorisation has been given by 
a general meeting of  shareholders.

c
security, with a view to the acquisition of  its shares by a third party.

d
 •  ‘draft terms of  merger’ gives way to ‘common draft terms of  merger’;
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 •
merger;

 •  neither an examination of  the common draft terms of  merger by 
independent experts nor an expert report is required if  all the shareholders 
of  each of  the companies involved have so agreed;

 •
incorporation of  an European company; and

 •
vis-à-vis third parties.

e  The possibility for a company to proceed to a demerger without being dissolved, 
that is, the introduction of  ‘partial demergers’ under Luxembourg law.

Civil Code, which provides the principles applicable to contracts in general (validity 

encumbrances, rights in rem, etc.), as well as fundamental corporate law principles.

governs standard securities, such as pledges, with the notable effect of  protecting the 

pledgors.
The law of  10 August 1915 on Commercial Companies, as amended is the 

corporate law text of  reference. It contains, inter alia, the rules governing the mergers 
and demergers.

Implemented in urgency in the turmoil of  the Mittal-Arcelor

of  the Directive 2004/25/EC.
The law of  11 January 2008, on transparency requirements for issuers of  securities 

(‘the Transparency Law’), which is a close transposition of  Directive 2004/109/EC of  
15 December 2004, contains the relevant provisions applicable to the acquisition or 
disposal of  Luxembourg listed companies. The Transparency Law contains the rules 

reached as a consequence of  a disposal or an acquisition of  listed shares. It also provides 
for the disclosure of  information about issuers.

The law of  10 July 2005, on prospectuses for securities, contains the prospectus 
requirements that could inter alia apply where new shares are issued in consideration of  

It should be noted that M&A activities in Luxembourg may be subject to special 

important is the Commission de Surveillance du Secteur Financier (‘the CSSF’), which 

Law, Transparency Law, Prospectus Law).
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III  DEVELOPMENTS IN CORPORATE AND TAKEOVER LAW AND 
THEIR IMPACT

in Luxembourg. It provides, inter alia, the rules relating to general principles that have to 
be complied with, the rules for the determination of  the competent control authorities, 
the applicable law, the protection of  the minority shareholders, the mandatory bid and 

buyout.
The Merger Law, which entered into force on 29 June 2009, is expected to play a 

major role in enhancing M&A activity in Luxembourg. The scope of  the Merger Law is 
broader than EU Directive 2005/56/EC itself, since the Merger Law permits mergers 
between a Luxembourg company and an EU company, and the Merger Law does not 
limit its scope to the European Union but enlarges it to third countries where such a 

scope will give Luxembourg an advantage over other European jurisdictions and attract 
more investors to do business through Luxembourg.

The Merger Law is part of  the Luxembourg regulatory environment, which 
has become more and more complex over the years. As a consequence of  the current 

of  years.

new regulations.
The legal and regulatory environment is largely determined by the numerous EC 

Services Action Plan. Thus, the Luxembourg regulatory mechanism is completely in line 
with the European guidelines.

IV FOREIGN INVOLVEMENT IN M&A TRANSACTIONS

Luxembourg’s nearest European neighbours are France, Belgium, Germany and 

other European countries such as the UK, Italy, Sweden, Spain and others have a strong 

from around the world. Investors from emerging countries in the Middle East and Latin 
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America have started to investigate the potential investment environment to expand 
their investments in Luxembourg.

Luxembourg has always been focused on attracting foreign investors by 

M&A transactions are not subject to any other precise restrictions.
Luxembourg has a broad range of  regulations adapted to foreign requirements. 

For instance, it is possible to express the share capital of  the Luxembourg companies 
in foreign currencies or to have the corporate and contractual documentation directly 
drawn up in English.

V  SIGNIFICANT TRANSACTIONS, KEY TRENDS AND  
HOT INDUSTRIES 

healthy arbitrage situations, which have recently gained the attention of  investors.
As noted supra

after the retroactive approval with the European Commission of  the aid of  the Belgian 
and the Luxembourg governments during the nationalisation process of  Fortis (Fortis 

in September 2008). Although the Commission authorised state aid, it stressed that 

of  its share capital, while Luxembourg now has 1 per cent of  its share capital with the 
right to vote.

Until recently, one of  the hot topics in Luxembourg was the destination of  

2008 the Commerce and Business Chamber of  Luxembourg City District Court 

by the Rowland Family via
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period, is still to be determined.

VI FINANCING OF M&A: MAIN SOURCES AND DEVELOPMENTS 

For a number of  reasons (low minimum share capital, closed character that reduces the 

société à responsabilité limitée (private 

structured acquisitions. For more complex structures, the société en commandite par actions is 
also a useful corporate form which combines limited and unlimited liability depending 
on the nature of  the shareholders.

effect. In this respect, advanced tax agreements when granted by the Luxembourg tax 
authorities give an appreciable comfort to investors.

applied in practice by means of  sociétés à responsabilité limitée raised legal issues as the legal 
provisions governing the sociétés à responsabilité limitée
of  the features of  Draft Bill 5730 on the Modernisation of  Company Law is to allow all 
types of  commercial companies vested with legal personality to proceed to the issuance 
of  public or private bonds, in bearer or in registered form.

VI EMPLOYMENT LAW

The recent Merger Law amended the Luxembourg Labour Code with a new section 

The current Luxembourg legal provisions concerning the representation of  employees 

This new section implements Council Regulation (EC) 2157/2001 of  8 October 
2001 on the statute for a European company, by way of  an extension of  the cases for the 
representation of  employees in Luxembourg companies, with the effect that:
a

and
b  in all Luxembourg public limited companies that employ regularly more than 

1,000 employees, and in all Luxembourg public limited companies in which the 
participation of  the Luxembourg state is more than 25 per cent, at least three 
directors representing the employees have to be appointed.

border merger, the principle and modalities of  article 12 of  the Council Regulation 
EC 2157/2001 would have to be applied. Thus the special employee involvement 
implemented by Council Directive 2001/86/EC of  8 October 2001 supplementing the 
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Statute for a European company with regard to the involvement of  employees would 
be applicable.

In addition, the company that will have been created pursuant to the merger will 

which are a matter for the management, but participation in the supervision and strategic 
development of  the company.

employees form part of  the supervisory board or of  the administrative board, as the 
case may be; secondly, a model in which the employees are represented by a separate 

boards of  the founder companies and the employees in those companies, the level of  
information and consultation being the same as in the case of  the second model. The 
general meeting may not approve the formation of  an SE unless one of  the models of  

and material resources, and other facilities as to enable them to perform their duties 
properly.

If  the two parties do not reach a satisfactory arrangement, a set of  standard 
principles set out in the Annex to Council Directive 2001/86/EC becomes applicable.

Employment contracts and pensions are not covered by Council Directive 
2001/86/EC, and thus are not covered by the Merger Law.

VII TAX LAW

implementation of  the abolition of  capital duty as of  1 January 2009, the withholding 
tax exemption of  dividend distributions to treaty jurisdictions, the reduction of  
corporate income tax rate and the extension of  the scope of  the special tax regime for 
IP income.

i. Abolition of  capital duty as of  1 January 2009

The 0.5 per cent capital duty with respect to contributions to the capital of  Luxembourg 

duty applicable to certain investment fund vehicles (SICAR, SIF, ASSEP,4 SEPCAV,5 

4 Association d’épargne-pension.
5 Société d’épargne-pension à capital variable.
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share’ merger exemption. Based on this article, a company receiving a contribution in 

its own capital, would be exempt from capital duty under certain conditions. One of  

by civil or commercial companies upon their incorporation or the amendment of  their 
bylaws under Luxembourg law or upon the transfer of  statutory seat or place of  central 
management by foreign companies to Luxembourg.

The contribution to a Luxembourg company of  real estate assets situated in 
Luxembourg will be subject to the following regime:
a  contribution of  real estate assets to a company in exchange for shares will be 

subject to a 0.6 per cent registration duty and a 0.5 per cent transcription tax 
(resulting in a total levy of  1.1 per cent);

b  contribution of  real estate assets remunerated by other means than shares will 
be subject to a 6 per cent registration duty and a 1 per cent transcription tax (4 
per cent in Luxembourg City, resulting in a combined rate of  10 per cent for real 
estate located in Luxembourg City); and

c  transfer of  real estate properties in the context of  a corporate restructuring 
(such as the contribution of  all assets and liabilities or one or more branches of  
activities) are exempt from the proportional duties. Such transfer must, however, 
be remunerated mainly (i.e., for more than 50 per cent) with securities that 
represent share capital in the contributee company.

As of  1 January 2009, the exemption of  dividend withholding tax provided for by Article 
147 of  the Luxembourg income tax law (‘ITL’) is extended to distributions made to fully 
taxable entities who are resident in a country with which Luxembourg has concluded a 
double tax treaty. 

income tax that is ‘comparable’ with Luxembourg corporate income tax. Based on the 
commentaries to the draft law, a foreign corporate income tax is similar to Luxembourg 
corporate income tax if  it is mandatory (i.e., not optional) and if  the effective tax rate 
is at least half  of  the Luxembourg corporate income tax rate (i.e., 10.5 per cent as from 
2009) and applied on a taxable basis that is determined following rules that are similar to 
the ones applicable in Luxembourg.

In addition, the withholding tax exemption requires that the participation in 
connection with which the distribution is made represents at least 10 per cent of  the 
issued and outstanding capital of  the distributing subsidiary, or has an acquisition cost 

distribution is made.
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iii Reduction of  corporate income tax rate

corporate income tax rate by over 1 per cent bringing the aggregate corporate income 
tax rate (together with the municipal business tax and the mandatory contribution to 
the Employment Fund) down from 29.63 per cent to 28.59 per cent as of  2009 (for 
taxpayers established in the city of  Luxembourg). The government has announced that 
it would pursue this trend in the next few years in order to reduce aggregate corporate 
income tax rate to approximately 25 per cent.

and capital gains (with certain recapture rules for previously deducted expenses and 
amortisation) realised in connection with qualifying IP rights has been extended to 
include domain names. The reform has also introduced (with retroactive effect as of  1 
January 2008) an exemption of  qualifying IP rights from net wealth tax. This measure, 
combined with the 15 per cent standard VAT rate (the lowest rate in the EU) should 
boost the Luxembourg IP register and promote Luxembourg as a major hub for  

The EU Code of  Conduct Group, which investigated the Luxembourg IP regime 
from a state aid perspective, came to the conclusion that the Luxembourg IP measure 
does not need to be assessed against the Code of  Conduct criteria. This should encourage 

IX COMPETITION LAW

council, which is an independent administrative authority (‘the Council’) and secondly 
the competition inspectorate, which is an agent of  the Luxembourg Ministry of  the 
Economy and Trade (‘the Inspectorate’) (together ‘the Authorities’). The Authorities 

investigating cases, whereas the power to order decisions, recommendations or penalties 
is attributed to the Council, acting as a public establishment independent from the 
political authorities.

control.
Even though the Authorities are empowered to ensure that there are no agreements, 

decisions or practices that would prevent or restrict fair competition and, accordingly, 
the Authorities would be entitled to investigate mergers that could potentially breach 
the competition rules, in practice the Authorities have never used this power in the 
context of  a merger. So far, the Authorities indeed consider that merger operations do 

European dimension. In this case, control is implemented at the level of  the European 
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Commission, in particular on the grounds of  EC Regulation 139/2004 of  20 January 
2004. In such a scenario (as in, for instance, the deal), the European 
Commission could, in some cases, request assistance from the Authorities in respect 
of  the Luxembourg competition law issues (as happened regarding the 
merger deal in 2007).

merge the two Authorities, the powers of  the Inspectorate being transferred to the 
Council. The current reform project also foresees granting explicitly a consultative 

seems that the introduction of  a merger control procedure in Luxembourg law is not 
covered by the current reform project.

X OUTLOOK

expect M&A activity to resume its rapid growth and continue attracting interest from 
investors.
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